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COMMENTS ON THE COMMISSION’S ENERGY DIVISION FEED-IN TARIFF
PROPOSAL OF MARCH 2009

I. INTRODUCTION.
Sierra Club California files these comments on the Energy Division’s Feed-in Tariff
Proposal of March 27, 2009, in response to ALJ Mattson’s ruling dated March 27, 2008
(sic), and we respectfully note that the year of this date should be corrected to 2009.

Broadly we agree with most of the recommendations of staff, and find that their
presentation is well done and very helpful. However, in our comments we will focus on
areas where we have concern, disagreement or recommendations for clarification or

improvement.

I1. BACKGROUND.
Sierra Club California urges that Commission, as it develops new rules for the feed-in
tariff program, to consider and comply with the intent stated at the top of Section 399.20
of the Public Resources Code that establishes the state’s renewable energy feed-in tariff:

399.20.(a) It is the policy of this state and the intent of the Legislature to
encourage energy production from renewable energy resources.

Expansion of the feed-in tariff program is an important next step in fulfilling this intent.
The low subscription rate of the current FiT is in part a function of mismatch between
small generators and the methodology used to establish the feed-in tariff price. In short,
the cost of generating electricity for small renewable generators is likely to be higher than
what has been considered by the Commission as the market price of electricity, even if

certain externalities are accounted for.

Economy of scale, in particular, is an important way to reduce the cost per kilowatt-hour
of electricity generated from a renewable project, and thus to bring renewable project

costs more in line with acceptable tariffs. For this reason, Sierra Club California strongly
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recommends that project size caps be increased from the current 1.5 megawatt limit, up to
the full 20 megawatt limit proposed by the Energy Commission.

Feed-in tariffs have proved to be very effective instruments for encouraging the growth
of energy production from renewable sources when they are well designed. It is well

known that the German Feed-in Tariffs have been very successful in achieving this goal
under the Renewable Energy Law (EEG) established in 2000. In just 6 years renewable

energy doubled from approximately 35 billion kwh to over 70 billion kwh. *
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The UK Parliament investigated the German program and concluded that its success was

not due only to the feed-in tariffs themselves:

145. Although the feed-in tariff is hailed as the impetus for the large-scale
deployment of renewable electricity devices in countries such as Germany and
Spain, we note that it is only one part of a much broader policy landscape. For
example, the EEG obliges grid operators to purchase and transmit all electricity
from renewable generators as a priority. Consequently, Germany's success in
deploying renewable technologies should be attributed not only to the feed-in
tariff but also to the coherence and consistency of their renewables policy. 2

! EEG - The Renewable Energy Sources Act, publication by the Federal Ministry for the
Environment, Nature Conservation and Nuclear Safety (BMU), Berlin, Germany, July 2007.
http://www.erneuerbare-energien.de/files/pdfs/allgemein/application/pdf/eeg_brochure engl.pdf)
2 Select Committee on Innovation, Universities, Science and Skills Fifth Report, Section 5, The
Renewables Obligation, House of Commons, 11 June, 2008.
http://www.publications.parliament.uk/pa/cm200708/cmselect/cmdius/216/21608.htm#note150
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Thus, we note that it is especially important that rules be established that support the
overall goal of the feed-in tariff program to encourage energy production from renewable
sources. The rules that are adopted should be measured by the degree to which they can
and do accomplish this. Evaluation of future performance should be performed as follow-
up, with modifications to the program made as necessary. This process has been critical
for maintaining and increasing the effectiveness of feed-in tariff programs in other
countries. We urge the Commission to adopt this practice, recognizing that building an

effective program will necessarily involve a learning curve for all parties.

1. FIT GUIDING PRINCIPLES.
We find some concern regarding a couple of the guiding principles, not with regard to

their fundamental aim, but rather with embedded concepts that we find questionable.

The second goal correctly proposes that the feed-in tariff payments should balance the
need to stimulate renewables with avoiding overpayment. This is conjoined to the notion
that they not “reduce the ability of competitive solicitations to put downward pressure on
price.” While there is no doubt that competitive markets can sometimes put downward
pressure on price, this is by no means the only possible outcome. There can be both buyer
and seller markets, which can push prices up or down respectively. In particular, one of
the described problems confronted by a renewables mandate is the risk that it can produce
upward pressure on market prices. That this is a specific factor for California’s RPS

program was specifically noted by the CPUC:

Construction costs are increasing for both renewable and conventional generation,
and the RPS program has seen a rise in bid and contract prices since the program
began in 2002. There is a concern that constrained supply and policy-driven
demand are driving up the costs of RPS contracts....

The assumption of staff in developing the recommendations for the FIT is that market
pressure in the context of renewables procurement will tend to produce lower prices.

This in turn underlies the justification for the staff recommendation to limit project size to

® Renewables Portfolio Standard Quarterly Report, California Public Utilities Commission, July 2008, p. 9.
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10 megawatts, under the assumption that it would be better for larger projects to
participate in the state’s competitive procurement process. However, this ignores the
observation in the CPUC July report on the RPS program that the policy driven demand
may in fact drive up the cost of the constrained supply of renewables. This is one of the

principle reasons that we recommend that the project size cap be raised.

The ninth principle states that the FIT program should:

Complement, but not impede or replace existing programs, especially the
California Solar Initiative and the existing Renewable Portfolio Standard

programs, which are both aimed at achieving the state's energy policy and
climate change goals.

Again, we agree with the intent of this principle, but disagree with its embedded
assumption. The current RPS program is already impeded, and has not been successful to
date in meeting the legal requirements for increasing renewable energy in California.
Many people are looking at FITs to help overcome the limits and problems of existing

programs.

It is important that the RPS program, and its unsuccessful design elements, not impede

the progress of feed-in tariffs. In this regard we agree that there is a “need for a

> 4 if the state is to meet the

paradigm shift in procurement and transmission planning
2020 goal of 33% renewable energy. After 2016, the California Solar Initiative will end,

and a feed-in tariff should be considered as a replacement after that point in time.

The tenth principle contains some important considerations:

10. Provide some market certainty for project development, but also avoid
creating a "boom and bust™ market for renewable energy that brings many
projects online quickly, but does not create a long-term sustainable marketplace
for renewable energy.

* Renewables Portfolio Standard Quarterly Report, California Public Utilities Commission, July 2008, p. 9.
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The primary cause of “boom and bust” markets in renewable energy has been the
intermittent nature of federal tax policy, especially the lapsing of the production tax
credit. Whenever this incentive expires, the market for wind power in the US drops

dramatically:

Historic Impact of Production Tax Credit on
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Addressing this adequately will require an accommaodation of tariff pricing that can
compensate for the temporary loss of the credit. Otherwise renewables that depend on
this credit will not be able to be viable. In fact, the CPUC has identified the loss of the

credits as the single most important reason why RPS goals have not been met:

> American Wind Energy Association (AWEA)
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Allowing modification of FIT pricing sufficient to counteract the loss of a 2 cent per
kilowatt-hour tax credit will require modifying the market price referent methodology to

account for this largest risk for renewable projects.

IV. FIT PROGRAM DESIGN ISSUES.

We have concerns regarding the following program design issues:

a. Utility Applicability

While we recognize that smaller utilities might not be able to assimilate multiple
generators over 1.5 megawatts, we disagree that continuing the current RPS and FIT
program can necessarily be assumed as an acceptable alternative. The ability of smaller
utilities to meet the RPS program targets should be investigated, and consideration given
as to whether a modification of the under 1.5 megawatt FIT program in these cases could

be helpful to them.

b. Eligible Generator Project Size

We strongly urge the Commission to increase the project size cap to 20 megawatts as per
the Energy Commission’s recommendation. The Energy Commission has deliberated on
this issue with considerable stakeholder input and expert consultancy, and we believe that

there are multiple reasons for the higher cap.

® Renewables Portfolio Standard Quarterly Report, California Public Utilities Commission, July 2008. p. 7.



The specific provision, of “allowing” the utilities to use a standard contract for projects
between 10 and 20 megawatts leaves discretion and success of this market sector
completely in the hands of the utilities. This leaves developers of projects in this size
range dependent upon the disposition of the utilities and under greatly increased market
risk. Contrary to the expectation that this will lead to lower cost renewables are factors
that could lead to just the opposite:

e increased price and development risk will lead investors to want higher rates of
return
e this subjects utilities, and ultimately ratepayers, to a sellers market where there is

restricted supply and policy driven demand

A feed-in tariff can be a potent tool for controlling this upward market pressure. This is
exactly why feed-in tariffs have been found to be actually less expensive than mandates
or “quota” systems, and quite the opposite of the view that they must necessarily be

“higher priced” contracts.

In addition to the above reasons, larger projects have lower costs per kilowatt-hour than
smaller ones. Restricting the program to smaller projects means that you are effectively
“locking in” higher priced resources into the program, and excluding just those projects
that will most effectively lower the average cost per kilowatt-hour of the FIT program.

Using a variety of project sizes is in fact an essential tool for managing program cost and
impact on ratepayers, and excluding this critical tool will tend—unnecessarily— to make
FITs appear as an expensive tool. The fact that some FITs can actually be at or below the
average market price can bring the entire portfolio of the FIT program into a competitive

range, where smaller projects left to themselves would not be able to accomplish this.

In the realm of energy efficiency, removing the “low hanging fruit” from a program

would be considered a lost opportunity cost. And while it may be claimed that the lower
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cost facility should be able to compete on its own in the market against natural gas
facilities using non-standard offer contracts, this has not been shown to be the case to
date. On the contrary, the overwhelming problem has been that subjecting projects to this

risk has lead all too often to contract failure.

The recommendation that “1OUs should also continue to procure projects over 10 MW
through existing procurement mechanisms, including competitive solicitations or bilateral
negotiations.” implies that this procedure has been successful and effective, when it in

fact has not been notably so.

We accept the staff’s point that not all sites will be suitable to larger facility development.
However, we disagree that this is any reason to exclude eligibility of such projects. On
the contrary, the best way to address the problems of connection with the grid is either to
examine options for improving the distribution grid or to limit projects to suitable
locations. We note that staff recommends that projects of this size not be restricted to
customer owned or controlled property, thus the option for finding alternative sites may
be available to the developer. Options for developers that can increase the likelihood of
new renewables being built, such as assurance of availability a must-take contract, should
not be limited. We see this as more closely aligned with the legislative intent quoted at

the beginning of our comments.

For all these reasons, we urge the Commission to raise the project cap to 20 megawatts.

c. Total Program Capacity Size Cap/ Wait-List

While 1000 megawatts of new FIT projects, on top of the 500 megawatts for the existing
program, may be sufficient for now, it will pose an increasing risk if the cap is
approached.

We are quite concerned about staff’s statement about leaving the option of lowering the
cap open, and we would strongly disagree with such a course of action. Lowering the cap
would contradict the legislature’s stated intent to “encourage energy production from
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renewable energy resources.” This would especially be the case if the program actually
succeeds in increasing the amount of renewables in the state. Further, if the program
looks like the cap may be approached, increasing the cap in a timely way will be
important for reducing the risk for developers that they might be pushed aside into an

indefinite wait list.

We also note that the notion that the 1000 megawatt cap “is enough to see if there is
sufficient program interest” is only valid with regard to the cap. The contrary side of this
proposal is definitely not the case: namely that allowing 1000 megawatts of capacity is in
itself any test of the program. The most important constraint regarding program interest
is not the cap, but the details of program implementation, especially the contract terms

and price.

d. Length of Time to Achieve Commercial Operation

We are concerned about whether 18 months is sufficient development time for all
projects, even given regulatory clearance, and recommend further discussion with a broad
range of potential developers. Developer inexperience, site control, and equipment
procurement were cited in the July 2008 CPUC report on RPS as specific problems.
While these challenges may only be applicable to a relatively small minority of projects,
it is important to keep the door of opportunity open—to make allowance for supply
bottlenecks, new market participants, and other potential challenges to work themselves
out. The fact that only a minority of projects actually deal with these issues should also
mean that they would have limited effect on the program as a whole.

And while an 18 month screen might limit the program to only viable projects, the
converse—that the excluded projects are necessarily unviable—is not likely to be true.
Again, we believe the greater danger is if viable projects are excluded rather than
unviable ones being included for what will in any case only be a limited time. In this
context, we recommend that additional criteria be allowed for getting the 6 month

extension, and agree with the staff-recommended maximum 2 year limit.
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f. FIT contract price

We agree with staff that the price is an essential element of program success, though we
might be even more emphatic by saying that it is probably the single most important
element. We strongly believe that the market price referent, as currently constructed, is
the largest barrier to renewables in California, and recommend that a new market price
system be developed for the FIT program. The prices should be differentiated by
technology and allow full cost recovery plus a reasonable profit; a system recommended

by the Energy Commission and well proven by successful feed-in tariff programs.

While we do not object to the idea that the Commission should revisit this at another
time, the issue still needs urgently to be addressed so that the current minimal
participation can be repaired. We see a few courses of action that can be taken even at
this stage to bring the price closer to real project costs:

e increasing the project cap size to 20 megawatts will reduce the cost of projects to
the point where they will stand a much better chance of covering expenses
through an MPR based FIT price

e Insuring that 10 to 20 megawatt FIT contracts are at the option of the project
developer, not the utility, will reduce project risk and thus costs

e recognizing locational benefits of renewables when evaluating the MPR for the
FIT

We strongly urge the Commission to address the question of price structure as soon as

reasonably possible.
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V. ADDITIONAL TERMS AND CONDITIONS.

a. Location Restriction

While we agree that limits on location should be loosened, there are two concerns.

First, that local delivery of power is superior for a multitude of reasons. It reduces the
need for transmission, as well as the attendant risks, cost and environmental impact.
Local delivery also reduces line losses, and allows better system planning for resource

adequacy.

Second, we are concerned about the relationship of Community Choice Aggregators,
Electric Service Providers, Public Utilities, or customers who might not be served by
utility procurement but are within the CAISO grid region. For example, a local renewable
facility that is on the site or under the regional jurisdiction of a Community Choice
Aggregator could sign a FIT contract with an I0U. This potentially could conflict with
resource availability and local reliability for the CCA by depriving it of a local resource
in its jurisdiction. This could pose a problem for CCAs achieving goals for increasing
reliance on local energy supplies, where a utility comes into a community and exports its

indigenous resource to a remote part of the state.

The FIT program needs to address these issues equitably, so that local community energy
programs are not adversely affected. One possibility is to give local service providers
right of first refusal on FIT contracts in their jurisdiction, and to make such contracts

transferrable in case of change of service.

c. Project Development Security

We are concerned that posted securities not be so high as to discourage developers. This
is especially a risk at the higher project range, since staff is assuming a project size cap of
10 megawatts. If the higher project cap of 20 megawatts is adopted, then the staff
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recommended rate would imply up to a $400,000 security. This is probably too high, and
we would propose either a maximum security of $200,000 or a lower rate of $10 per

kilowatt.

d. Performance Assurance/Delivery Term Security

While we appreciate the need of I0Us to avoid litigation, there are other considerations
on this matter. First, the facility is being paid by the kilowatt-hour delivered. Thus, the
developer is already taking a large burden of performance risk and has a built in strong
incentive to deliver power. Second, one of the major benefits of small, distributed
generation projects is that the risk to the grid if any one project of 1 to 20 megawatts fails
is quite small compared to conventional coal, nuclear or natural gas plants which can
range from 100 to thousands of megawatts for a single plant. The small plants effectively
distribute the risk of performance failure in a manner that it becomes exceedingly
unlikely that an outage of significant scale will occur. This risk mitigation of many small
distributed projects, versus single large projects where the risk to the grid is considerable,
should be taken into account when calculating a performance risk security. In addition, it
is also important not to create an excessive nest of costs and barriers to participants in the
program who will not likely have the same financial resources as conventional large

power plant investors.

f. Damage Calculation

As in other cases, we recommend not making liability so high that small developers will
question their ability to take excessive financial risks. This could undermine the
aforementioned program goal as established by the legislature. Five (.05) cents per
kilowatt-hour seems to be excessive. Again, one must consider that system damages from
individual generators are likely to be small, and the utility may have the right to cancel
the contract in certain cases to limit ongoing damages.



-14 -

Consideration should be given as to whether there are means to reduce this risk to
individual developers in a manner that balances the utility and system needs with the
public interest to develop distributed and small scale renewables. One option might be to
pool risks, in a similar manner that some utilities hedge hydroelectric performance risk.
This might be a way to lessen the burden on a number of the risks discussed by staff in
this section.

VI. CONCLUSION.
CPUC staff has laid out an excellent framework for consideration of many important
questions. Sierra Club California believes that the most important outstanding issue will
be coming up with a pricing structure that will stimulate a robust market in renewables
under the FIT program. We also strongly recommend including projects up to 20
megawatts under a must-take contract, and that the needs of alternative service providers,
such as CCAs and POUs located in the CAISO region, be accommodated. We urge the
CPUC to address concerns in a manner that will achieve the intent of the legislature to
“encourage energy production from renewable energy resources.” This should be made
the most important guiding principle in determining the features of the FIT program.
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SIERRA CLUB CALIFORNIA

COMMENTS ON THE COMMISSION’S ENERGY DIVISION FEED-IN TARIFF
PROPOSAL OF MARCH 2009

Sierra Club California (SCC) respectfully submits these joint comments on the
Commission’s energy Division Feed-in-Tariff proposal of March 20009.

Dated: April 10, 2009

Respectfully Submitted,

/s/ Jim Metropulos

Jim Metropulos, Senior Advocate
Sierra Club California

801 K Street, Suite 2700
Sacramento, CA 95814

Tel: 916-557-1100, extension 109
jim.metropulos@sierraclub.org
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